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It is now the rule that in all cases which are controlled by the construction 
and application of the Constitution of the United States, a direct appeal lies 
to the Supreme Court. Carter v. Roberts, 20 Sup. Ct. 713. In the present 
case the pleadings showed that the jurisdiction of the Federal Courts did not 
rest entirely upon constitutional construction. It was based on diverse 
citizenship. In view of this the decision of the Circuit Court of Appeals declin- 
ing to take jurisdiction would seem to be unwarranted, and the more so since 
the original dispute was not one in which the parties demanded aconstruction 
of the United States Constitution. New Orleans v. Benjamin, 153 U. S. 411. 

Master and Servant — Respondeat Superior —Craven v. Bloomingdale 
— 66 N. Y. Sup. 525. — Defendant's servant delivered goods to plaintiff which 
were bought from defendant. Said goods had a C. 0. D. mark for an excessive 
amount. Plaintiff offered the right amount of the charge and refused to give 
up possession. Held, defendant's servant in having plaintiff arrested for theft, 
acted within the scope of his employment and bound his master in damages, 
said servant's employment being the driving of a delivery wagon and deliver- 
ing goods. 

The boundary line in nearly all jurisdictions is indistinct as to what consti- 
tutes the division between acts committed by a servant which are within and 
those without the scope of his employment. The present case seems an ex- 
treme one. In Allen v. London, etc. Ry. Co., L. R., 62 B. 65, however, the 
same rule is announced, but in Walton v. New York, etc. Co., 139 Mass. 556, 
a different doctrine is stated. Sec Lubliner v. Tiffany & Co., 66 N. Y. Sup. 659. 

Master and Servant— Care of Master— Sullivan v. Poor et al.— 66 
N. Y. Sup. 409. — Where an elevator was defective, but the proprietor had an 
inspector's certificate stating it to be safe, and plaintiff's husband was killed by 
such defect, held, no recovery. 

Measure of Damages— Deceit — Sigafus v. Porter, 21 Supreme Ct. 34 
— In an action for $1,000,000 damages for false represetations as to the value 
of a mine, it was held that the measure of damages was the amount the per- 
son defrauded was actually out of pocket by reason of the fraud. Not the 
represented value minus the actual value, but the price paid minus the actual 
value. Justice Brown and Justice Peckam dissented. 

The Court followed the rule of Derry v. Peek, 14 App. Cases 337. That is, 
actual loss by the deceit. The other rule, that the difference between the ac- 
tual value and the representative value is the measure, is the rule laid down in 
Morse v. Hutchins, 102 Mass. 439. 

Measure of DaMaGEs — NuisaNCES — VaNSicxEN v. City of New York, 
66 N. Y. Sup. 555. — Where defendant maintained a nuisance in the street in 
front of plaintiff's property, held, plaintiff's measure of damages, after abat- 
ing the nuisance, was the diminished rental value of the property. 

The usual rule in such cases is the market value of the property, Colony 
Ry. Co. v. Evans, 6 Gray (Mass.) 25, but the present case is strongly sup- 
ported by Francis v. Schoelkopf, 53 N. Y. 152. See Edg. Dam. (eighth ed.) 
sec. 1203. 

Municipal Corporations — Greater New York Charter — Corporation 
Counsel— Judgment — Power to Confess— Bush v. O'Brien et al 58 N. E. 
106 (N. Y.) — Suit in equity by a taxpayer, to restrain the collection of a judg- 
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Bient obtained against the city upon confession of judgment by the corpo- 
ration counsel. Held, the corporation cousel had no power to confess judg- 
ment against the city, as the power to settle claims resides in the comptroller, 
and collection of the judgment should be restrained. Three judges dissent 
upon the ground that corporation counsel did have such power, and further 
that a judgment cannot be attacked in equity on the ground that it was 
entered without authority, but the proceeding must be by motion in the ac- 
tion resulting in the judgment. 

It seems plain from the charter pro-visions and general law that the corpo- 
ration counsel had no power to confess judgment. San Francisco v. LeRoy, 
138 U. S. 656. But the mode of attacking the judgment is without prece- 
dent. The Court in the original action had jurisdiction and confession of 
judgment was a mere irregularity for which the judgment cannot be im- 
peached. Black, Judgments, 261. In the original action a motion to set aside 
judgment was made and denied. Where such a motion has been made and 
refused equity will not interfere by injunction. Black, Judgments, 363. No 
fraud or collusion in obtaining judgment was alleged nor was it denied that 
the city was justly indebted. 

Proximate Cause — Injuries— Negligence— Evansville, etc. Ry. Co. v. 
Welch, 58 N. E. 88 (Ind.)— A man was struck by appellant's engine and 
hurled against appellee, who was injured in consequence. Held, on appeal, 
the plaintiff could not recover, as the defendant's negligence was not the prox- 
imate cause of his injury. To same effect see Wood v. Penn. R.R. Co., 177 
Pa. St. 306. 

Statute of Frauds — Part Payment of Price— Raymond v. Colton, 
104 Fed. 219. — Plaintiff was vice-president, general manager, and director of 
a joint stock mercantile company. Defendant was a stockholder in the com- 
pany. Plaintiff by parol agreement would "get out" of the company in con- 
sideration of receiving one-fourth of the goods owned by the company. Sev- 
eral days after this arrangement plaintiff handed his resignation to defend- 
ant and now brings suit for the goods. Held, no such part payment as to 
take the contract out of the Statute of Fraud, 

The decision in this case turns upon the peculiar wording of the New 
York statute. The general rule is that time of payment is unimportant- 
Davis & Moore, 13 Me. 424. And we understand that it is not authoritat- 
ively settled that payment must be made before suit is commenced. The 
New York statute demands that the payment should be made at the same 
time as the contract. Jackson v. Tupper, 101 N. Y. 575. A reaffirmance of 
the contract at the time the part payment is made will satisfy the statute. 
The facts in this case would seem to bring it under this last proposition. 

Taxation— Exemptions— Young Men's Christian Ass'n of Omaha v. 
Douglas County, 83 N. W. 924 Neb. A Young Men's Christian Association 
owned a building and used all of it except the first floor, which was rented 
for business purposes. Held, that the first floor not being used exclusively for 
educational, charitable, or religious work, was not exempt from taxation un- 
der the general revenue laws of the State. 

There are two views held as to exemptions of this nature. The first holds 
that the exemption is dependent upon the ownership of the property, regard- 
less of its use. 12 Am. & Bng. Ency. 325. University of South v. Skidmore, 



